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Federal Law and Cases



Discrimination and LGBTQ Rights

Bostock v. Clayton County, Georgia

140 S. Ct. 1731 (2020)



LGBTQ Landmark Decisions
The Bostock Decision was the most recent victory in a series of landmark 

decisions for the LGBTQ community
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Å In 1996, the U.S. Supreme Court ruled for the first time that a stateôs discrimination against 
ñhomosexualsò violated the 14thAmendmentôs Equal Protection Clause. Romer v. Evans, 
517 U.S. 620, 116 S. Ct. 1620, 134 L. Ed. 2d 855 (1996).

Å In 2003, the Supreme Court held that a state law making gay sex a crime was 
unconstitutional in violation of the guarantee of liberty in the 14thAmendmentôs Due Process 
clause. Lawrence v. Texas, 539 U.S. 558, 123 S. Ct. 2472, 156 L. Ed. 2d 508 (2003). 

Å In 2013, the Court struck down Section 3 of the Defense of Marriage Act, limiting the 
definition of marriage to different-sex couples. In effect, the federal government must 
recognize same-sex marriages authorized by states. United States v. Windsor, 570 U.S. 744, 
133 S. Ct. 2675, 186 L. Ed. 2d 808 (2013).

Å In 2015, the Court held that gay individuals have the same fundamental right to marriage 
under the Due Process and Equal Protection Clauses of the 14th Amendment, which was 
previously limited to straight individuals. Obergefell v. Hodges, 135 S. Ct. 2584, 192 L. Ed. 
2d 609 (2015)

LGBTQ Landmark Decisions



Bostock

Å The four previous landmark decisions involved interpretations of 

Constitutional Due Process and Equal Protection

Å Bostockwas a matter solely of Title VIIôs statutory interpretation

Å Title VII prohibits discrimination on the basis of race, color, 

religion, sex, and national origin in the employment context

ï Specifically Title VII makes it ñunlawfuléfor an employer to fail or 

refuse to hire or to discharge any individual, or otherwise to 

discriminate against any individualébecause of such individualôs race, 

color, religion, sex, or national origin.ò42 U. S. C. §2000eï2(a)(1). 

Å In Bostock, the issue was whether Title VIIôs prohibition against 

discrimination based on sex, encompassed discrimination based 

on sexual orientation and gender identity



Bostock

ÅThe Supreme Court held that sex-based 
discrimination includes discrimination based on 
sexual orientation and gender identity

ÅEmployees, through Title VII, are now protected 
against such discrimination on a federal level

ÅEmployers are prohibited from making 
employment decisions based on an individualôs 
sexual orientation and gender identity



Exception!

Affirmative Defense

ÅBona Fide Occupational Qualification

ïEmployers can discriminate against employees on the basis of 

a protected category, including sex, if it is a bona fide 

occupational qualification reasonably necessary to the normal 

operation of that particular business or enterprise

ÅNote: the exception never applies to discrimination based 

on race



Impact of the decision

Å Historically, there were less than 25 states that had 

states laws that protected discrimination based on 

sexual orientation and gender identity. 


